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STATEMENT OF CLAIM 

TO THE DEFENDANT: 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU 

by the Plaintiffs. The claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or a Manitoba 

lawyer acting for you must prepare a statement of defence in Form 18A prescribed 

by the Queen's Bench Rules, serve it on the Plaintiffs' lawyer or, where the 

Plaintiffs do not have a lawyer, serve it on the Plaintiffs, and file it in this court office, 

WITHIN TWENTY DAYS after this statement of claim is served on you, if you are 

served in Manitoba. 
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If you are served in another province or territory of Canada or in the 

United States of America, the period for serving and filing your statement of 

defence is forty days. If you are served outside Canada and the United States of 

America, the period is sixty days. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY 

BE GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER 

NOTICE TO YOU. 

Su? 

Date: Issued by: o • -
Deputy Registrar 
Court of Queen's Bench 
100C-408 York Avenue 
Winnipeg MB R3C-3L@~ O / 

TO: The Honourable Andrew Swan 
Minister of Justice and Attorney General of Manitoba 
104 Legislative Building 
450 Broadway 
Winnipeg, Manitoba R3C OV8 
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CLAIM 

1. The Plaintiffs claim, on their own behalf and on behalf of the members of 

the classes of persons described in paragraph 10 of this pleading, the following: 

i) An Order certifying this action as a class proceeding and appointing 

the Plaintiffs as the Representative Plaintiffs for the classes herein 

described and any appropriate subclass thereof; 

ii) A Declaration that the flooding of Lake Manitoba in 2011 was a 

deliberate and/or reckless action of the Defendant and not as a result 

of natural causes; alternatively, a Declaration that the flooding of Lake 

Manitoba in 2011 was "artificial flooding" by the Defendant within the 

meaning of The Water Resources Administration Act, C.C.S.M. c. W70 

(Manitoba); 

iii) General non-pecuniary damages; 

iv) Damages for: 

a) out-of-pocket expenses; 

b) evacuation and relocation expenses, including evacuation 

and relocation of livestock; 

c) loss of business and other income, past and future; 

i 

I 
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d) temporary or permanent damage to farm/ranch lands and 

loss of business associated therewith, including for loss of 

crops, past and future; 

e) cost of repairs and/or replacement of personal property, past 

and future; 

f) cost of remediation of real property, past and future; 

g) diminution in value and/or loss of real property; 

all in the aggregate amount of $250,000,000.00. 

v) Punitive, exemplary and/or aggravated damages in the amount of 

$10,000,000.00; 

vi) Prejudgment and postjudgment interest, where applicable, pursuant to 

The Court of Queen's Bench Act, C.C.S.M., c. C280, as amended; 

vii) Costs of this action on a lawyer and client basis; and, 

viii) Such further and other relief as this Honourable Court may deem just. 

PARTIES 

2. The Plaintiff, Fred Pisclevich ("Pisclevich"), is an individual who resides in 

the Rural Municipality of St. Laurent, Manitoba, and owns property in the 

community of Twin Lakes Beach, Manitoba, which is located at or around Lake 

Manitoba and legally described as: 
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Lot Four, in Block One, which lot is shewn on a play of survey of 
part of the North half of Fractional Section 32-15-4 West, in 
Manitoba, registered in the Winnipeg Land Titles Office as No. 
10154, subject to the reservations and provisos contained in the 
Grant from the Crown. 

Pisclevich has suffered damages as hereinafter described. 

3. The Plaintiff, John Howden ("Howden"), is an individual who resides in the 

City of Winnipeg, Manitoba, and owns property in the community of Twin Lakes 

Beach, Manitoba, which is located at or near Lake Manitoba and legally 

described as: 

Lot 2 Plan 34326 WLTO subject to the reservations and provisoes 
contained in the Grant from the Crown in FRAC NW % 32-15-4 
WPM. 

Howden has suffered damages as hereinafter described. 

4. The Plaintiff, Stephen Moran ("Stephen"), is a farmer and owns multiple 

properties in the area at or around Lake Manitoba, including, but not limited to, 

properties legally described as: 

Parcel 1, NE % 17-14-8 WPM; and, 

Parcel 2, S 1/217-14-8 WPM. 

Stephen has suffered damages as hereinafter described. 

5. The Plaintiff, Shaun Moran ("Shaun"), is a farmer and owns multiple 

properties in the area at or around Lake Manitoba, including, but not limited to, 

properties legally described as: 

Fractional NE 1/4 30 and Fractional SE 1/4 31-14-8 WPM, Lying West ofthe 
March bounding the Shores of Lake Manitoba; 
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NW % 30-14-8 WPM; and, 

The Fractional SW 1/4 31-14-8 WPM and All that Portion of NW % 31-14-8 
WPM Not Covered by the Waters of Lake Manitoba as shown Township 
Diagram dated June 1, 1872. 

Shaun has suffered damages as hereinafter described. 

6. The Plaintiff, 5904511 Manitoba Ltd. ("5904511"), is a corporation duly 

incorporated pursuant to the laws of Manitoba, and carries on business as a 

farming operation in Manitoba. Stephen is a principal of 5904511. 5904511 

farmed in the area at or around Lake Manitoba and has suffered damages as 

hereinafter described. 

7. The Plaintiff, Alex McDermid ("Alex"), is a business owner and a member 

of the Community of Twin Lakes Beach, Manitoba, which is located at or around 

Lake Manitoba and has suffered damages as hereinafter described. 

8. The Plaintiff, Keith McDermid ("Keith"), is a business owner and a member 

of the Community of Woodlands, Manitoba, which is located at or around Lake 

Manitoba and has suffered damages as hereinafter described. 

9. The Plaintiff, Sunshine Resort Ltd. ("Sunshine"), is a corporation duly 

incorporated pursuant to the laws of Manitoba, and carries on business as a 

Campground and Boat Launch. Alex and Keith are principals of Sunshine. 

Sunshine owns property in the Community of Twin Lakes Beach, Manitoba, 

which is located at or near Lake Manitoba and legally described as: 

Lot 33 Plan 5503 WLTO Exc Firstly: SLY 50 feet perp And 
Secondly: Public Road Plan 5928 WLTO subject to the reservations 
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and provisos contained in the Grant from the Crown In Frac 9-16-4 
WPM; 

SLY 50 feet perp of Lot 33 Plan 5503 WLTO subject to the 
reservations and provisos contained in the Grant from the Crown In 
Frac Section 9-16-4 WPM; 

Lot 13 Plan 5503 WLTO Exc all mines and minerals as set forth in 
the original Grant from the Crown In Frac Sec 9-16-4 WPM; 

Parcel Y3 Plan 34292 WLTO Exc out of said Parcel 2: all mines 
and minerals as set forth in the original Grant from the Crown In 
Frac Sec 9-16-4 WPM; and, 

Lots 30, 31, and 32 Plan 5503 WLTO subject to the reservations 
and provisos contained in the Grant from the Crown In Frac Section 
9-16-4 WPM. 

Sunshine has suffered damages as hereinafter described. 

10. The Plaintiffs propose that the Plaintiff Classes be defined as follows: 

i) The "Property Class" includes all individuals, corporations, 

partnerships or other legal entities that own property and/or have an 

interest in property situated at or around Lake Manitoba: 

a) whose property, real or personal, was flooded in 2011; and 

b) who suffered damages, including loss of income, as a result of 

the flooding in 2011, 

including the estates of any persons who have died since March 1, 

2011 who meet the preceding criteria; 

ii) The "Business Class" includes all individuals, corporations, 

partnerships or other legal entities situate, and carrying on business, 
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within 30 kilometers of Lake Manitoba, whose business or farming 

property, real or personal, was flooded or who were restricted from or 

otherwise unable to carry on business, including but not limited to, 

farming or ranching, as a result of the flooding in 2011. 

11. The Plaintiff Classes exclude those parties included in the classes defined 

in Manitoba Court of Queen's Bench File No. Cl 12-01-77146, Clifford J. 

Anderson et al v. The Government of Manitoba. 

12. This action is commenced against the Defendant, the Government of 

Manitoba ("Manitoba"), pursuant to The Proceedings Against the Crown Act, 

C.C.S.M. c. P140 (Manitoba), including section 10 thereof. 

BACKGROUND 

13. In or about 1961, the Fairford River Water Control Structure ("Fairford 

Structure") was constructed and commenced operation. The purpose of the 

Fairford Structure is to control the outflow of water from Lake Manitoba. The 

Fairford Structure is a "water control work" under The Water Resources 

Administration Act, C.C.S.M. c. W70 (Manitoba). 

14. In or about 1964, the Shellmouth Dam ("Dam") was constructed and 

commenced operation in or about 1972. The Dam is a "designated water control 

work" under The Water Resources Administration Act, C.C.S.M. c. W70 

(Manitoba) and Regulations thereto, and controls water outflows from the Lake of 

the Prairies (the "Shellmouth Reservoir") into the Assiniboine River. 
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15. In or about 1970, the Portage Diversion ("Diversion") was constructed and 

commenced operation in or about 1971. The purpose of the Diversion is to 

control water levels along the Assiniboine River by diverting water from the 

Assiniboine River into Lake Manitoba. By controlling the water levels in the 

Assiniboine River the Defendant is able to prevent flooding in and around the 

City of Winnipeg. The Diversion is a "water control work" under The Water 

Resources Administration Act, C.C.S.M. c. W70 (Manitoba). 

16. At all material times hereto, the Plaintiffs state that: 

i) Manitoba owned and was responsible for the construction, 

maintenance, repair, reinforcement and operation of all dams, dykes, 

riparian structures, and all other water control works throughout the 

Province of Manitoba, including, but not limited to: 

a) the Dam; 

b) the Diversion; 

c) the Shellmouth Reservoir; and 

d) the Fairford Structure. 

ii) Manitoba was responsible for both predicting water levels and for 

drawing down the water level in the Shellmouth Reservoir in 

anticipation of annual spring melts. 
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17. The Plaintiffs state that during the winter months of 2010-2011 

groundwater levels were substantially above average. The level of groundwater 

directly contributes to the volume of water in the Assiniboine River. 

18. The Plaintiffs further states that, in or about early April, 2011 and 

subsequent thereto, Manitoba began to operate the Diversion so as to 

deliberately cause an excessive volume of water to be diverted from the 

Assiniboine River into Lake Manitoba, thereby increasing the water level in Lake 

Manitoba beyond its natural and/or operating limits. 

19. The inflow of water from the Diversion into Lake Manitoba was 

substantially in excess ofthe outflow capacity ofthe Fairford Structure. 

20. The result of Manitoba's operational decision to divert an excessive 

volume of water from the Assiniboine River into Lake Manitoba caused flooding 

in and around the Plaintiffs' properties and businesses. 

21. The flooding destroyed, damaged, and/or contaminated the homes, 

cottages, garages, sheds, businesses, farm and other buildings, and, land, 

including farm/ranch land, owned and/or occupied by the Plaintiffs. 

NEGLIGENCE 

22. The Plaintiffs state that, at all material times hereto, Manitoba owed a duty 

of care to the Plaintiffs to: 

i) protect the Plaintiffs from flooding; 
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ii) properly design, construct, inspect, repair, maintain, operate and 

supervise said water control works which it owned, operated and 

controlled; 

iii) have in place adequate and appropriate flood control systems and 

structures to prevent or otherwise minimize flooding to said properties 

and businesses at or around Lake Manitoba; 

iv) provide accurate, timely and appropriate forecasting and warning of 

potential flooding; 

v) take reasonable steps to prevent, or alternatively, to minimize flooding 

resulting from Manitoba's operation of its water control works; 

vi) avoid interference with the Plaintiffs' exercise of their rights of use and 

occupation of their properties and businesses; 

vii) assist the Plaintiffs in a timely manner so as to restore and to allow a 

prompt return to their properties and businesses; and 

viii) adequately compensate the Plaintiffs, and in a timely manner, so as to 

allow the Plaintiffs to restore their real and/or personal property or 

interest therein and allow a prompt return to their properties and/or 

businesses. 

23. The Plaintiffs state that Manitoba, its servants, employees or agents 

breached the duty of care owed to the Plaintiffs by: 



i) failing to obtain, calculate, analyze or interpret data properly, or in a 

timely manner, to estimate water levels in the Assiniboine River, the 

Shellmouth Reservoir, and Lake Manitoba in the spring of 2011 and 

subsequent thereto; 

ii) failing to take into account the above average groundwater levels in, 

along or near the properties and businesses at or around Lake 

Manitoba; 

iii) failing to take reasonable steps, in anticipation of above average 

groundwater levels, to achieve earlier drawdown of water in the 

Shellmouth Reservoir before the spring runoff in 2011; 

iv) failing adequately, or at all, to inspect and maintain its water control 

works prior to diverting water from the Assiniboine River into Lake 

Manitoba; 

v) failing adequately, or at all, to construct, maintain, and repair its water 

control works, along the Assiniboine River to accommodate greater 

volume of water flow east of the Diversion; 

vi) failing to operate said water control works in a proper and adequate 

manner, or at all, to avoid, or alternatively, to minimize flooding around 

Lake Manitoba; 



vii) diverting an excessive volume of water into Lake Manitoba beyond its 

natural and/or operating limits, including by increasing the operational 

capacity ofthe Diversion; 

viii) failing to warn the Plaintiffs ofthe impending flood in a timely manner; 

ix) failing to take adequate measures to protect the Plaintiffs and their 

properties and businesses from the flooding caused by Manitoba's 

diversion of water from the Assiniboine River; 

x) failing to assist the Plaintiffs in a timely manner so as to restore and to 

allow a prompt return to, their properties and businesses; and 

xi) failing to compensate the Plaintiffs, adequately or at all, and in a timely 

manner, so as to allow the Plaintiffs to restore their real and/or 

personal property or interest therein and allow a prompt return to their 

properties and/or businesses. 

24. The Plaintiffs further state that Manitoba breached its duty to the Plaintiffs 

when it knowingly diverted a massive volume of water into Lake Manitoba via the 

Diversion, which would not have otherwise flowed into Lake Manitoba, at all, or at 

a rate and over a length of time such as not to have caused flooding; or, flooding 

to the extent experienced. 

NUISANCE 

25. The Plaintiffs state that the flooding caused by Manitoba's operational 

decisions and conduct stated herein constitutes a nuisance against the Plaintiffs' 
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properties and businesses that has caused permanent damage for which 

Manitoba is responsible in law. 

26. The Plaintiffs state that, but for Manitoba's deliberate operation of the 

Diversion in 2011, the Plaintiffs would not have suffered the flooding damage or 

losses, as alleged, or at all. 

DAMAGES 

27. As a result of the negligence and nuisance by Manitoba, the Plaintiffs 

have suffered significant damages including, but not limited to: 

i) out-of-pocket expenses; 

ii) evacuation and relocation expenses, including evacuation and 

relocation of livestock; 

iii) loss of business and other income, past and future; 

iv) temporary or permanent damage to farm/ranching lands and loss of 

business associated therewith, including for loss of crops, past and 

future; 

v) cost of repairs and/or replacement of personal property, past and 

future; 

vi) cost of restoration of real property, past and future; 

vii) diminution in value and/or loss of real property; 
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viii) contamination of soil and buildings; 

ix) loss of use and enjoyment of said properties and businesses; 

x) loss of amenities of life and loss of community; and, 

xi) mental, emotional, psychological damage and loss of enjoyment of life. 

DAMAGES TO THE REPRESENTATIVE PLAINTIFFS 

28. Until the flooding in the spring of 2011, Pisclevich, and his family, had 

been residents of the Community of Twin Lakes Beach for 45 years. As a result 

of the flooding, the family house was completely destroyed and had to be 

demolished. Currently, Pisclevich and his family have been forced to live in 

rented accommodations in Winnipeg. The family has not been able, and will not 

be able, to return to their community. Pisclevich and his family have suffered 

significant financial damages and severe emotional distress, trauma and harm, 

including loss of community. 

29. Until the flooding in the spring of 2011, Howden had been a seasonal 

resident of the Community of Twin Lakes Beach for his entire life and had owned 

his present residence for 20 years prior to the flood. Howden's family had been 

residents of Twin Lakes Beach for 110 years. Howden's cottage was destroyed 

by the flooding and they will not be able to return to their property. In addition, to 

substantial financial losses incurred, Howden and his family have suffered severe 

emotional distress, trauma and harm, including loss of community. 
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30. Shaun and Stephen and their family have farmed properties at or about 

Lynch's Point and Rignold through their farming corporations, of which 5904511 

Manitoba Ltd. is one, for approximately 100 years. The farming operation 

encompasses approximately 12,000 acres around Lake Manitoba. They suffered 

immediate loss of crops, as well as long term losses stemming from soil damage 

and saturation. Shaun and Stephen and their family have suffered severe 

emotional distress, trauma and harm, including loss of community. 

31. Until the flooding in the spring of 2011, Sunshine, owned by Alex and 

Keith, operated the Sunshine Campground at Twin Lakes Beach for 42 years. 

As a result of the flooding, Sunshine was effectively put out of business. The 

entire Sunshine Campground site, including the offices of Sunshine and other 

outbuildings, was completely destroyed and is now devoid of vegetation and 

stripped of electrical and sewer connections. Alex and other members his family 

lost personal residences and cottage properties at Twin Lakes Beach. In 

addition, they have suffered severe emotional distress, trauma and harm, 

including loss of community. 

RESPONSE OF MANITOBA 

32. The Plaintiffs have demanded full and fair compensation from Manitoba, 

but Manitoba has refused and/or neglected and continues to refuse and/or 

neglect to pay said compensation and in some cases has paid no compensation 

at all. 
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33. In the alternative, the Plaintiffs state that any compensation paid to 

members of the Classes described in paragraph 10 hereof by Manitoba is 

woefully inadequate, inconsistently applied, arbitrary and deliberately capped to 

avoid fair and full compensation. 

34. In the further alternative, the Plaintiffs state that, Manitoba has failed to 

declare the 2011 flooding to be "artificial flooding", as defined by The Water 

Resources Administration Act, C.C.S.M. c. W70 (Manitoba) notwithstanding that: 

i) it knew or ought to have known that said flooding was caused by the 

deliberate diversion of a massive volume of water into Lake Manitoba 

via the Diversion, which would otherwise not have flowed into Lake 

Manitoba, at all, or at a rate and over a length of time such as not to 

have caused flooding; or, flooding to the extent experienced; 

ii) it made public statements through its authorized Ministers and/or other 

officials that Manitoba deliberately flooded the Plaintiffs' properties; 

and, 

iii) Manitoba has declared flooding south of the Dam and Reservoir to 

have been caused by artificial flooding. 

35. The Plaintiffs state, further to paragraph 34 above, that Manitoba thereby 

has deliberately prevented or prohibited the Plaintiffs from seeking compensation 

available under The Water Resources Administration Act, C.C.S.M. c. W70 



(Manitoba) in an effort solely to avoid or minimize compensation to which the 

Plaintiffs are otherwise entitled. 

PUNITIVE DAMAGES 

36. The Plaintiffs state that as a result of said arbitrary, deliberate, callous, 

highhanded and reckless conduct on the part of Manitoba, as set out in 

paragraphs 32 to 35 of the Statement of Claim, the Plaintiffs have suffered and 

will continue to suffer enormous damage and losses and the Plaintiffs say that 

they are entitled to punitive, exemplary, and/or aggravated damages. 

STATUTORY PROVISIONS 

37. The Plaintiffs plead and rely on The Water Resources Administration Act, 

C.C.S.M. c. W70 (Manitoba), and amendments thereto; The Dyking Authority 

Act, C.C.S.M. c. D110 (Manitoba), and amendments thereto; The Class 

Proceedings Act, C.C.S.M. c. C130 (Manitoba), and amendments thereto; and 

The Proceedings Against the Crown Act, C.C.S.M. c. P140 (Manitoba), and 

amendments thereto. 

38. The Plaintiffs therefore claim for the relief described in Paragraph 1 

herein. 

Date: -M€reM4r2913- D'ARCY AND DEACON LLP 
Barristers and Solicitors 
2200-One Lombard Place 
Winnipeg, MB R3B 0X7 
Brian Meronek, Q.C./John C. Stewart/ 
Ian B. Searth/Andrew W. Marshall 
Phone No. 204-924-2271 
Facsimile No. 204-943-4242 


